Electronically Filed
Docket: 16-CRB-0009-CD (2014-17)
Filing Date: 05/03/2019 11:16:13 AM EDT

Before the
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of )
)
Distribution of ) Docket No. 16-CRB-0009 CD @D17)
2014-2017 )
Cable Royalty Funds )
In the Matter of )
)
Distribution of ) Docket No. 16-CRB-0010 SD (2017)
2014-2017 )
Satellite Royalty Funds )

MULTIGROUP CLAIMANTS’ RESPONSIVE BRIEF TO
COMMENTS ON CLAIMANT CATEGORY DEFINITIONS

Multigroup Claimants hereby submits Responsive Brief to Comments on
Claimant Category Definitions, submitted in response to thant Comments of
2014-2017 Cable and Satellite Participants (“Joint Brief”) and theProgram
Suppliers Briefs (“MPAA Brief”), and pursuant to the Judgdsotice of
Participants and Order for Preliminary Action to Address Categories of Claims

issued in this matter on March 20, 2019.1

1 For all intents and purposes, the commentsaeghafiled by each of two
parties for each of the 2014-2017 cable and 2014-2atellite proceeding are the
same. For such reason, Multigroup Claimants redpana single brief that will be

lodged in each of the dockets.
1

MULTIGROUP CLAIMANTS’ RESPONSIVE BRIEF TO COMME NTS
ON CLAIMANT CATEGORY DEFINITIONS



A. THE JOINT BRIEF FAILS TO PROVIDE ANY RATIONALE FOR
ITS PROPOSED USE OF CLAIMANT CATEGORY DEFINITIONS
OTHER THAN THAT SUCH DEFINITIONS HAVE BEEN
HISTORICALLY UTILIZED.

The Joint Brief effectively asks the Judges to daiy critical review of the
claimant categories that have been historicalljzeti, and simply continue relying
on the definitions privately agreed upon becausat'is the way it has been done in
the past”. The Joint Brief avoids noting that sdefinitions have all been
stipulated via private agreement, and have nevem babject to judicial or
administrative scrutiny, or even public notice. dHauch definitions been analyzed
in connection with the issue for which they wergimally created, i.e., the
decisions of system operators as to why they steetransmit one broadcast
station versus another, then the current defirstioould have been exposed as
having been created for the purpose of narrowinticecategories to only the
programming claimed by certain claimants, and edpanother categories to be as
broad as possible. Edifying the desires of a hdradfclaimant groups, however,
has never been a legitimate reason for imposinglthmant category definitions.

For certain, most of the definitions that have betdized in the past are

unchallenged, and the definitions applied are withpractical consequence.
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Nonetheless, those addressed by Multigroup Clasnants moving comments
create unwieldy distinctions that would leave aaxtipipant scratching their head.
The application of several arbitrary distinctiohattfail to accurately define
particular categories of programming -- e.g., @€'lisports broadcast being part of
the sports programming category, but not a re-lwastdof the identical event or a
tape-delayed broadcast thereof -- requires unnagesfort in order to filter
programming into the byzantine category (or catiegdrto which a program must
be arbitrarily assigned.2 Because categories@rmarely defined by thigpe of
programming included therein, but also tiagionality of the claimant, theational
source of the over-the-air transmission, or taracter of the broadcaster,3 or a
combination thereof, discerning into which categ@mycategories) a particular
program should be placed is often far from clear.

It did not escape Multigroup Claimants that thedfahof factual

representations made in the Joint Brief in ordesujgport its argument, were

2 As noted in Multigroup Claimants’ moving comrnera program is often placed
in multiple categories, based on nothing more tharsource of the originating
over-the-air broadcast, even though such programlisbeing retransmitted to
U.S. subscribers.

3 For example, a different category is appliegrimgrams first appearing on
commercial versus noncommercial broadcasters.
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incorrect or misleading. Using the 2010-2013 cabteeedings as a model, the
Joint Brief incorrectly asserts that “no disputéisnately needed to be resolved by
the Judges regarding the categorization of ani@fiillions of programs at issue
across the allocation-phase categories.” JoirdfBti2. In fact, programming
claimed by Multigroup Claimants in the sports paygming category was
challenged by the Joint Sports Claimants as neigo@i such category, thereby

requiring a ruling by the Judges.4

4 The Joint Sports Claimants succeeded in hatadjve soccer matches
appearing in Liga Mexicana (owned by claimant Aatedernational Corporation)
removed from the sports programming category aadeul into the Program
Suppliers category. Sé&eling and Order Regarding Objectionsto Cable and

Satellite Claims, Docket nos. 14-CRB-0010-CD (2010-2013) and 14168D
(2010-2013), at 49. The basis of the Judges’ gukas that “[n]either the JSC nor
the Judges can ascertain the nature of the Az&manjsh-language and Spanish-
title] programming because the titles are liste@panish and are presented without
the requisite English translation”. 1d.

Multigroup Claimants had produced the proghiats compiled firsthand by
Azteca, which identified programming accordingtte bnly program title ever
known for such programming. The lists identifiee title that appears in every
television listing, and in all data reporting symlgram broadcasts, which is
exclusively in Spanish. Multigroup Claimants h&wady produced lists of its
claimed programming, demarcated according to te®hcally utilized claimant
categories. While Azteca’s lists had additionaligced each of those programs
into a handful of Spanish-language categoriesepddtes (sports), Especiales and
Espectaculos (specials), Entretenimiento (entartairt), Infantil (children’s),
Noticias (news), Novelas (soap operas) — the hestity utilized categories had
already been identified. While Multigroup Claimafbund translations of those

categories somewhat obvious, no request for tramslavas ever made by either
4
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The Joint Brief also misleadingly asserts that fd@ percent of the 2010-
2013 cable royalties are being distributed by thetigpating allocation-phase
parties to their claimants without presenting aisyrdbution-phase disputes for
resolution by the Judges”. The footnoted referéaddultigroup Claimants’ award
in the Program Suppliers category is misleadingherobvious fact that such
award was premised on dismissing the vast bulk aitiytoup Claimants’
programming claims because of a denial of the tprggtion of validity” that was
afforded to all other claimants, a matter currentiger appeal.

Finally, the Joint Brief mischaracterizes an ordsued in response to a
motion for distribution of 2003 cable royalties.carding to the Joint Brief, the
Judges previously rejected a proposed Spanish-daegcategory, and elected to
maintain the historically utilized definitions omet grounds that “retaining the
longstanding categories wascessary ‘in the interests of promoting certainty and

future settlements™. Joint Brief at 3 (emphagisied). Read in its entirety,

the JSC or the Judges, and were irrelevant toategories for which Multigroup
Claimants was asserting placement. Multigroupn@dats had already produced
to the parties the list of Spanish-language progrdes in a spreadsheet identifying
which claimant category each program belonged.

In sum, Azteca’s lists were not considerechlose Azteca identified the
program titles by the only title by which they hexker been identified, a Spanish-

language title.
5

MULTIGROUP CLAIMANTS’ RESPONSIVE BRIEF TO COMME NTS
ON CLAIMANT CATEGORY DEFINITIONS



however, the order paints a much narrower ruling:

“IPG, the only commenter that supported creatioaroadditional
Phase | category--that for Spanish language pragragi-fails to
make a persuasive argument why such programmingt iiirly
represented by the current claimant categoriededd, several of the
commenters, which represent current claimant caegjandicated
that they have long represented the interests ahiSp language
programming. The Judges are aware of no Spanighidae
programmer that is dissatisfied with its represomaby the current
categories of claimants.5 Therefore, in the intsrespromoting
certainty and future settlements, we refrain fr@ognizing
additional Phase | claimant categorashistime.”

Order Granting Partial Distribution of 2003 Cable Royalty Fund, Docket no. 2005-
4 CRB CD 2003 (Jan. 23, 2008), at 3 (emphasis gdded

Contrary to the assertion of the Joint Brief, dnelges did not conclude that
the “longstanding categories” were “necessaryhminterests of promoting
certainty and future settlements. Rather, thegctef the argument that a Spanish-

language category was neecgdhat time. Even though the claimant category

5 The Judges’ statement was curious for seveazlons. Independent Producers
Group informed the Judges that it represented Spdanguage producers, that
Spanish-language programming thesneeded the volume of several Phase |
categories (and was still growing), but that asezfical matter Spanish-language
programming was not being addressed or compenbgitady existing distribution
methodology. That is, Spanish-language programmiag being shut out of the
retransmission proceedings. Clearly, such fagiressed by a representative of
Spanish-language programming, sufficiently exprésdessatisfaction” with the

current categories of claimants.
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contradictions described above are obvious forpargon whom has dealt with
such definitions, at this juncture all Phase I/8dton participants have been
expressly aware for at least a decade that therssues with the parameters of
such definitions and, presumably, are capable sbdiding or excluding
programming in their data preparation based oningrgefinitions. Maintaining
the “longstanding categories” was never expresygatidoJudges as “necessary”,
and the concern for “promoting certainty and futseé&lements” should no longer
apply.

B. THE MPAA BRIEF FAILS TO PROVIDE ANY RATIONALE FOR
ITS PROPOSED USE OF CLAIMANT CATEGORY DEFINITIONS
OTHER THAN THAT SUCH DEFINITIONS HAVE BEEN
HISTORICALLY UTILIZED.

As regards the MPAA brief, it appears to addregargety of issues not
contemplated by the Judges’ order, e.g., whetteerdpresentatives of particular
claimant categories can make claim for ineligibrke6, and the scope of

discovery to address such issue. As to what Moltig Claimants considered to be

6 While poised as a definitional issue by the MR A the absence of the
Allocation representatives affirmatively addresding program eligibility issue
within any stipulated definition (i.e., “all deftons include ineligible unclaimed
works”), such issue appears to be more of an iasue the validity of any data

ascribing value to ineligible unclaimed works ttzadefinitional issue.
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the significant issue, i.e., whether the claimatégory definitions apply rational
criteria in order to categorize programs, the MPBY#ef sits silent other than to ask
the Judges to make nominal clarifications alreaggymed by all parties.

Of course, the claimant category definitions shawdtibe adopted simply
because they are the definitions that have beahingbe past. Nor should the
Judges impose “clarifications” of category defimits if a broader rationale for
segregating one category from another does nat ekige claimant category
definitions could easily discriminate between nesraissions occurring on
“weekdays” versus “weekends”, or “even days” versukl numbered days”, but
such distinction would be arbitrary, and no ratidresis would exist for making
those particular distinctions. No differently, the MPAsAdesire to clarify that
“non-live team sports programs” (and apparentlyi,nalvidual sports programs)
remain within the Program Suppliers category, withaistinguishingvhy such
sports programs are more akin to entertainmentegtlarogramming than sports
programming in the eyes of system operators, missepoint. To that seminal
issue, the MPAA provides no commentary.

CONCLUSION
In sum, while both the Joint Brief and the MPAAd&rseek adoption of the

claimant category definitions historically utilizegkither offers any rationale for
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the category criteria other than “that has beentwilag used in the past”. Neither
brief appears to tie such definitions to the cidtersed by system operators
determining which broadcast stations to retranama, for that reason, provide no
information to which Multigroup Claimants can evesspond.

To that dearth of explanation, the Judges mudyajgmmon sense in order
to resolve whether the historically utilized defiimns should continue to apply, or
whether the Judges should instead impose claina@gary definitions that instead
align with system operator perspectives. Whilgledl criteria considered by system
operators might not be concisely contained in amgudar definition, it is safe to
say that system operators do not impose the anpitrderia advocated by the Joint
Brief and the MPAA Brief. Those criteria were listally created and maintained
by certain claimants for reasons unrelated to systgerator decision making.

Respectfully submitted,
Dated: May 3, 2019 /sl

Brian D. Boydston, Esq.
California State Bar No. 155614

PICK & BOYDSTON, LLP

2288 Westwood Blvd., Ste. 212
Los Angeles, California 90064
Telephone: (424)293-0111
Facsimile: (213)624-9073
Email: brianb@ix.netcom.com
Attorneys for Multigroup Claimants
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CERTIFICATE OF SERVICE

| hereby certify that on this 3rd day of May, 20&3copy of the foregoing
was sent by electronic mail to the parties listedhe attached Service List.

Is/

Brian D. Boydston, Esq.

MPAA-REPRESENTED PROGRAM SUPPLIERS

Gregory O. Olaniran, Esq.

MITCHELL SILBERBERG & KNUPP LLP
1818 n Street N.W.,"8Floor

Washington, DC 20036

Tel: 202-355-7817
goo@msk.comhp@msk.com

NATIONAL ASSOCIATION OF BROADCASTERS

John I. Stewart, Esq.
CROWELL & MORING LLP
1001 Pennsylvania Avenue NW
Washington, DC 20004

Tel: 202-6242-2685
|stewart@crowell.com

CANADIAN CLAIMANTS GROUP

L. Kendall Satterfield, Esq.
SATTERFIELD PLLC
1629 K Street, NW, St 300
Washington, DC 20006
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Tel: 202-337-8000
LKSATTERFIELD@SATTERFIELD-PLLC.COM

LARSON & GATSON LLP

200 S. Robles Ave., Suite 530
Pasadena, CA 91101

Tel: 626-795-6001
Victor.cosentino@larsongaston.com

ARENA FOOTBALL ONE,LLC

Edward S. Hammerman, Esq.
HAMMERMAN PLLC
5335 Wisconsin Avenue NW, #440

Washington, DC 20015
TED@COPYRIGHTROYALTIES.COM

CERTAIN DEVOTIONAL CLAIMANTS

Arnold P. Lutzker, Esq.
LUTZKER & LUTZKER LLP
1233 28" Street, NW , Suite 703
Washington, DC 20036

Tel: 202-408-7600
arnie@lutzker.com

Matthew MacLean, Esq.

PILSBURY WINTHROP SHAW PITTMAN LLP
1200 Seventeenth Street NW

Washington, DC 20036
Matthew.maclean@pillsburylaw.com
clifford.harrington@ pillsburylaw.com

JOINT SPORTS CLAIMANTS
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Robert Alan Garrett, Esq.

Michael E. Kientzle, Esq.

ARNOLD AND PORTER LLP

601 Massachusetts Ave., NW

Washington, DC 20001

Tel: 202-942-5000
Robert.garrett@apks.coeean.laane@apks.coMichael.kientzle@apks.com

Thomas J. Ostertag

OFFICE OF THE COMMISSIONER OF BASEBALL
245 Park Avenue

New York, NY 10167

Tel: 212-931-7800

Tom.ostertag@mlb.com

Phillip R. Hochberg, Esq.

LAW OFFICES OF PHILLIP R. HOCHBERG
12505 Park Potomac Avenué! Bloor
Potomac, MD 20854

Tel: 301-230-6572
phochberg@shulmanrogers.com

Ritchie T. Thomas, Esq.
SQUIRE PATTON BOGGS
2550 M Street Northwest
Washington, DC 20037

Tel: 202-457-6000
Ritchie.thomas@squirepb.com

MUSIC CLAIMANTS

AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS

Samuel Mosenkis
12

MULTIGROUP CLAIMANTS’ RESPONSIVE BRIEF TO COMME NTS
ON CLAIMANT CATEGORY DEFINITIONS



ASCAP

One Lincoln Plaza

1900 Broadway

New York, NY 10023

Tel: 212-621-6450
smosenkis@ascap.cojwagener@ascap.com

BROADCAST MUSIC, INC.

Joseph DiMona
BROADCAST MUSIC, INC.
7 World Trade Center

250 Greenwich Street

New York, NY 10007-0030
Tel: 212-220-3149
jdimona@bmi.com

Brian A. Coleman, Esq.

Jennifer T. Criss, Esq.

DRINKER BIDDLE & REATH LLP

1500 K Street, NW — Suite 1100

Washington, DC 20005

Tel: 202-842-8800
Michael.remington@dbr.conbrian.coleman@dbr.condennifer.criss@dbr.com

NATIONAL PUBLIC RADIO

Gregory A. Lewis

NATIONAL PUBLIC RADIO
1111 North Capitol Street, NE
Washington, DC 20002

Tel: 202-513-2050
glewis@npr.org
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SESAC, INC.

John C. Beiter, Esq.
Beiter Law Firm, PLLC
P.O. Box 120433
Nashville, TN 37212
john@beiterlaw.com

Christos P. Badavas

SESAC

152 West 57 Street, 57 Floor
New York, NY 10019

Tel: 212-586-3450
cbadavas@sesac.com

BROADCASTER CLAIMANTS GROUP

John I. Stewart, Esq.

Ann Mace, Esq.

David Ervin, Esq.

CROWELL & MORING LLP
1001 Pennsylvania Ave., NW
Washington, DC 20004-2595
Email: jstewart@crowell.com

Richie T. Thomas, Esq.

SQUIRE PATTON BOGGS

2550 M Street Northwest
Washington, D.C., 20037

Email: Richie.thomas@squirepb.com

PUBLIC BROADCASTING
Covington & Burlington, LLP
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Ronald G. Dove, Jr., Esq.

One City Center

850 Tenth Street, NW
Washington, D.C., 20001-4956

RDOVE@COV.COMLTONSAGER@COV.COMDCHO@COV.COM
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Proof of Delivery

I hereby certify that on Friday, May 03, 2019 | provided a true and correct copy of the
Multigroup Claimants' Responsive Brief to Comments on Claimant Category Definitions to the
following:

Commercial Television Claimants / National Association of Broadcasters, represented by
John Stewart served via Electronic Service at jstewart@crowell.com

Canadian Claimants, represented by Lawrence K Satterfield served via Electronic Service
at lksatterfield@satterfield-pllc.com

circle god network inc d/b/a david powell, represented by david powell served via Electronic
Service at davidpowell008@yahoo.com

ASCAP, represented by Sam Mosenkis served via Electronic Service at
smosenkis@ascap.com

Public Television Claimants, represented by Ronald G. Dove Jr. served via Electronic
Service at rdove@cov.com

Devotional Claimants, represented by Arnold P Lutzker served via Electronic Service at
arnie@lutzker.com

National Public Radio, represented by Gregory A Lewis served via Electronic Service at
glewis@npr.org

Program Suppliers, represented by Gregory O Olaniran served via Electronic Service at
goo@msk.com

Joint Sports Claimants, represented by Robert A Garrett served via Electronic Service at
robert.garrett@apks.com

SESAC, Inc., represented by John C. Beiter served via Electronic Service at
john@beiterlaw.com

Broadcast Music, Inc. (BMI), represented by Jennifer T. Criss served via Electronic Service
at jennifer.criss@dbr.com



Major League Soccer, L.L.C., represented by Edward S. Hammerman served via Electronic
Service at ted@copyrightroyalties.com

Global Music Rights, LLC, represented by Scott A Zebrak served via Electronic Service at
scott@oandzlaw.com

Signed: /s/ Brian D Boydston



